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United States Court of Appeals for the 

District of Columbia 

I 

i 

No. 6513. I 

Robert Philip Herzog, Appellant, 

vs. 

Nathan Kronman. i 

i 

i 

- i 

a Supreme Court of the District of Columbia. 

Law. No. 84910. 1 

I 

i 

Robert Philip Herzog, Plaintiff, 

vs. ] 

Nathan Kronman, Defendant. j 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above T entitled 
cause, to wit: 

1 Second Amended Declaration. 

Filed March 19, 1935. J 

In the Supreme Court of the District of Columbia, 
Holding a Circuit Court. 

Law. No. 84,910. 

Robert Philip Herzog, Plaintiff, 

vs. 

Nathan Kronman, Defendant. | 

The plaintiff, Robert Philip Herzog, sues the defendant, 
Nathan Kronman, for that prior to December 27, 1^29, Sol 
Herzog, late of the District of Columbia, became the owner 
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ROBERT PHILIP HERZOG VS. NATHAN KRONMAN. 


of 1216-121S II Street, Northeast, in the City of Washing¬ 
ton, District of Columbia, known as lots 33 and 34 in square 
1003; that said property was subject to a first deed of trust 
securing a note in the sum of Seventeen Thousand Five 


Hundred Dollars ($17,500.00) made by one Vernon W. 
Hanvey and payable to the order of the defendant and his 
wife; that said note became due on December 27, 1929, and 
on, to wit, January 9, 1930, said loan was reduced by pay¬ 
ment to Fifteen Thousand Dollars ($15,000) and the time 
of payment on the balance of said note extended for three 
years; that the said extension of said note became due on 
December 27, 1932, and at that time a curtailment of One 
Thousand Dollars ($1,000) was made, reducing the note to 
Fourteen Thousand Dollars ($14,000), and the payment of 
the balance on said note was extended for a period of three 
years; that on, to wit, March 15, 1933, the said Sol Herzog 
departed this life, leaving a last will and testament in which 
the plaintiff was named as executor, and thereafter the 
will was admitted to probate and the plaintiff duly 
2 qualified; and under the terms of said last will and 
testament the plaintiff herein was named as prin¬ 
cipal beneficiary of the estate. 

That the said estate consisted of certain pieces of real 
estate including lots 33 and 34 in square 1,003 as aforesaid 
and also included a large holding of stocks and bonds which 
were held by the plaintiff as executor; that the plaintiff was 
at that time a minor and the real estate descended to his 


guardian, who held the same for the plaintiff until August 
of 1934, at which time the said plaintiff became of age and 
the guardianship estate was terminated. That a long time 
prior to August 1934, namely, on, to wit, the 12th day of 
July, 1933, the said defendant, who was the holder of the 
note in the sum of Fourteen Thousand Dollars ($14,000) 
described above, filed a claim in the Supreme Court of the 
District of Columbia, holding a Probate Court, as follows: 


Case No. 44,779. 

Recorded in Docket of Claims No. 22, Folio 4. 


Supreme Court of the District of Columbia, Holding a 

Probate Court. 


District of Columbia, .<?.<?: 

T, Nathan Kronman, of Washington, D. C., do make oath 
that said Nathan Kronman is, and was before the maturitv 

* v 





ROBERT PHILIP HERZOG VS. NATHAN KRONMAN. 3 

thereof, the owner and holder for value of the annexed 
promissory note for $14,000.00, dated December ^7, 1926, 
drawn by Vernon W. Hanvey, assumed by Sol Herzjog, pay¬ 
able at 6 per cent interest, and duly protested. That no 
part thereof has been paid nor any security or satisfaction 
given for the same, and that the full sum of $14,000, to¬ 
gether with interest from June 27, 1933, as aforesaid, is 
justly due said Nathan Kronman by the estate of said Sol 
Herzog now deceased, against which estate said note is now 
presented for pavment. 

(S) NATHAN KRONMAN. 

Subscribed and sworn to before me this 12th day of July, 
1933. 

[seal.] (S) H. T. KIMBALL, 

Notary Public, D. C. 

Attest. 

[seal.] VICTOR S. MERSCH, j 

Deputy Register of Wills, D. C. 


3 That at the time of the presentation of sa 

to the Probate Court for record there was att* 
said claim the original note which is described 
That said note attached to said claim was made 


d claim 
kched to 
above, 
by one 


Vernon W. Hanvey, and was made payable to the qrder of 
the defendant and his wife; that said note was dated Decem¬ 
ber 27, 1926, and showed on its face that it becamd due on 
December 27, 1929; that said note showed that it was secured 
by a deed of trust on lots 33 and 34 in square 1,003; t :iat said 
note was endorsed by the defendant and his wife so <ls to be- 
come the property of the defendant; that credits upon said 
note showed that the balance due was $14,000. 

That the said claim as filed was false in that the said note 
was not due and at no time was it ever protested; that the 
said note was secured by real estate as aforesaid and at the 
time of the filing of said claim had about two and one-half 
years to run before its maturity; yet, notwithstanding that 
the said indebtedness was secured by real estate aforesaid 
and not yet due and never protested, the said defendant on, 
to wit, the 12th day of July, 1933, well knowing the facts 
aforesaid and contriving and wrongfully and maliciously 
intending to injure the said plaintiff and to cause it td be sus¬ 
pected and believed that the said estate was at the tinje of the 
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filing of the claim indebted to the said defendant on an un¬ 
secured claim, and to hinder and prevent the settlement 
and termination of said estate, wilfully, wantonly and ma¬ 
liciously filed said claim knowing the same to be false, and 
with a reckless disregard of the rights of the plaintiff, and 
solely to induce the said estate to make an immediate pay¬ 
ment. of or curtailment on the said note, and to cause and 
procure the said plaintiff to sustain and to be put to 
4 divers and great expenses and to vex, harass and op¬ 
press the said plaintiff. 

That as a result of the filing of the false claim aforesaid 
the defendant caused an entrv to be made in the dockets of 
the Probate Court of the Supreme Court of the District of 
Columbia, which docket entrv reads as follows: 

Amount of claim. 

Name and residence - 

of claimant i Nature of claim. Recorded. Dollars. Cents. 


Nathan Kronman. Real estate note for $14.- July 12.1933 .$14,000 

000.00. dated December 
27,1926, drawn by Ver¬ 
non W. Hanvey; as¬ 
sumed by Sol Herzog 
with interest @ 6% 
from June 17, 1933. 


And the plaintiff says that the said defendant, well know¬ 
ing that claims after filing should be referred to the execu¬ 
tor of the estate, did wrongfully take and retain said claim 
after noting the same in the dockets of the Supreme Court 
of the District of Columbia, holding a Probate Court, and 
the plaintiff, as executor, did not know of nor become aware 
of said claim until August of 1934, at which time in attempt¬ 
ing to close said estate he learned that a Fourteen Thou¬ 
sand Dollars ($14,000) unsecured claim had been filed by 
the plaintiff as aforesaid. And the plaintiff says that the 
said defendant was notified and requested to withdraw said 
claim and file a proper one which the defendant wrongfully 
refused to do: that on August 31, 1934, the said claim was 
submitted to the executor for the first time, but the said 
note was not attached to said claim, nor was a copy of said 
note presented to the executor. On said date, the executor 
rejected the said claim as filed; that the defendant there¬ 
after did not institute proceedings to enforce his 
5 claim but allowed the same to remain on the dockets 
of the Probate Court although he knew” at said time 
that said claim was false. 
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And by reason of the wrongful, wanton and malicious fil¬ 
ing of said claim, and the withholding of notice tojthe execu¬ 
tor of said claim for over a period of thirteen mpnths, and 
the wrongful, wanton and malicious refusal to withdraw 
said claim as filed, the said defendant made it impossible 
to close the said estate although said estate w^is at that 
time ready to be terminated. And by reason of the acts 
of the defendant aforesaid, the plaintiff was required to 
pay additional bond premiums to the firm of Yo[ung & Si¬ 
mon, insurance brokers of the District of Columbia, in the 
amount of Two Hundred and Forty Dollars ($240.00), 
pending the closing of the estate; additional counsel fees 
to Mark P. Friedlander in the amount of Five Hundred 
Dollars ($500), and additional court costs to the Register 
of Wills in the amount of Fifty-two Dollars anfl Fifteen 
cents ($52.15); and that the plaintiff was put to great in¬ 
convenience and was vexed, harassed and put to divers and 
great expenses; and the plaintiff claims exemplary dam¬ 
ages of the said defendant in the amount of Twentv-Four 
Thousand, Two Hundred and Seven Dollars and Eighty- 
five cents ($24,207.85). 

Wherefore the plaintiff brings this suit and claims of the 
defendant the full sum of Twenty-Five Thousand Dollars 
($25,000.00), besides costs of this suit. 

MARK P. FRIEDLANDER, 
ROBERT I. SILVERMAN, 

Attorneys for Plaintiff. 

3/19/35. Let this be filed. 

LUIIRIiXG, J. 

\ 

6 Demurrer to Second Amended Declaration]. 

i 

* 

Filed March 26, 1935. I 

• # # * # * j * 

The defendant says that the second amended declaration 
is bad in substance. 

M. D. ROSENBERG, 
Attorney for Defendant. 

Points to be argued on this demurrer are as foljows: 

1. The second amended declaration does not ! state a 
cause of action. 
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2. The plaintiff does not show such damages as would 
entitle him to a recovery. 

3. The records in the case are at variance with the alle¬ 
gations contained in the second amended declaration. 

4. The declaration is so constructed as to contain conclu¬ 
sions, negative pregnants, and inconsistent and repugnant 
allegations. 

5. The points in the previous demurrer filed hereto are 
made a part hereof. 

M. D. ROSENBERG, 

Attorney for Defendant. 

Memo. Opinion. 

Filed April 22, 1935. 

******* 

Plaintiff’s attorneys state that the suit is for slander of 
title. The demurrer in effect admits there were certain 
false statements concerning the claim, but nothing 
7 stated has reference to the title of any property of 
the estate or of plaintiff. Nothing was stated which 
directly or by innuendo disparages title to such property. 
For these and other reasons appearing, the demurrer to 
the second amended declaration will be sustained. 

JAMES M. PROCTOR, 

J ustice. 

April 22,1935. 

Supreme Court of the District of Columbia. 

Monday, April 22, 1935. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

******* 

Upon consideration of the demurrer filed herein, to the 
second amended declaration, it is ordered that said de¬ 
murrer be, and the same is hereby sustained. 

Monday, April 29,1935. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 
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Comes now the defendant by his attorney of record and 
prays judgment by default against the plaintiff for his 
failure to amend within the time allowed bv the Court, and 
it appearing to the Court that a demurrer to the second 
amended declaration was sustained upon the 22ijd day of 
April, 1935, with leave to amend within five daj T s, and it 
further appearing that no amendment has been filed herein, 
judgment is accordingly ordered. 

Wherefore, it is considered that plaiptiff take 
S nothing by this action; that defendant go hence with¬ 
out day, be for nothing held and recover oi plaintiff 
his costs of defense to be taxed by the clerk and ha[ve execu¬ 
tion thereof. j 

From the foregoing judgment the plaintiff by his attor¬ 
neys of record, in open court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 

• , I 

Memorandum. 

May 22, 1935—Appeal bond for costs approved and filed. 

Assignment of Errors. 

Filed May 29,1935. ! 


# # * # # # j # 

Comes now the plaintiff in the above-entitled cjause by 
his attorneys and for assignment of errors on appeal says: 

1. That the Court erred in sustaining the demurrer to the 
second amended declaration. 

2. That the Court erred in not overruling the dpmurrer 
to the second amended declaration. 

3. That the Court erred in holding that the second 


amended declaration did not set forth a valid c^use of 
action. 

MARK P. FRIEDLANDElt, 
ROBERT I. SILVERMAN, 

Attorneys for Plaintiff. 
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Service of 'Copy of the foregoing Assignment of Errors 
obtained by delivering to counsel for defendant, 

9 personally, a copy of said Assignment of Errors this 
29th dav of Mav, 1935. 

ROBERT I. SILVERMAN. 

Plaintiff’s Designation of Record. 

Filed May 29,1935. 

*###*** 

The plaintiff, having perfected an appeal herein to the 
United States Court of Appeals for the District of Colum¬ 
bia on May 22, 1935, hereby requests the Clerk of the Su¬ 
preme Court of the District of Columbia to prepare at the 
plaintiff’s expense a transcript of record of appeal, includ¬ 
ing therein the following papers and proceedings, namely: 

1. Second amended declaration. 

2. Demurrer to second amended declaration. 

3. Memorandum opinion of Mr. Justice James M. Proc¬ 
tor dated April 22, 1935. 

4. Copy of assignment of errors. 

5. Copv of this designation. 

MARK P. FRIEDLANDER, 
ROBERT I. SILVERMAN, 

Attorneys for Plaintiff. 

Service of copy of the foregoing Designation of Record 
obtained by delivering to counsel for defendant, personally, 
a copv of said designation this 29th dav of Mav, 1935. 

; ROBERT I. SILVERMAN. 

10 Defendant’s Designation of Record. 

Filed June 3, 1935. 

*•••••• 

Now comes Nathan Kronman, appellee in the above en¬ 
titled cause, and designates parts of the record to be in¬ 
cluded in the transcript in addition to those designated by 
appellant, such additional parts being deemed necessary 
and material for a determination of the questions raised on 
appeal, namely: 


ROBERT PHILIP HERZOG VS. NATHAN KRONMA^T. 


1. Minute of order sustaining demurrer and fixing bond 
on appeal. 

2. Minute of judgment by default against plaiptiff for 

failure to amend. j 

3. This designation of record. j 

M. D. ROSENBER&, 
MORRIS KRAISEjL, 
Attorneys for Defendant. 

Service of copy of the foregoing Designation ofj Record 
acknowledged this 3rd dav of June, 1935. 

MARK P. FRIEDLANDE&, 

Attorney for Plaintiff , 
Per L. A. B. | 

11 Supreme Court of the District of Columbia] 

United States of America, 

District of Columbia , ss: 

i 

I, Frank E. Cunningham, Clerk of the Supremt Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 10, both inclusive, to be: a true 
and correct transcript of the record according to directions 
of counsel herein filed, copies of which are made bart of 
this transcript, in cause No. 84910 at Law, wherein'Robert 
Philip Herzog is Plaintiff and Nathan Kronman is defend¬ 
ant, as the same remains upon the files and of repord in 
said Court. 

In testimony whereof I hereunto subscribe my nakne and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of July, 1935. 

[Seal Supreme Court of the District of Columbia.] 

frank e. Cunningham! 

Cleric. 

i 

i 

Endorsed on cover: District of Columbia Supreme!Court. 
No. 6513. Robert Philip Herzog, Appellant, vs. Nathan 
Kronman. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Jul. 8,1935. Henry W. Hodges, 
Clerk. 
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IN THE 

Amtell States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1935. 



Robert Phillip Herzog, Appellant , 

v. 

Nathan Kronman, Appellee. 


APPELLANT’S BRIEF. 


Mark P. Friedlaxder, 
Robert I. Silverman, 
Attorneys for Appellant. 


Pbess of Bykon S. Adams, Washington, D. C. 






IN' THE 


23mteb States (Court of glppeate 

FOR THE DISTRICT OF COLUMBIA 
April Term, 1935. 

No. 6513. 


Robert Phillip Herzog, Appellant, j 

v. 

Nathan Kronman, Appellee. 


APPELLANT’S BRIEF. 


DISPOSITION OF CASE. 

The appellant brought suit against the appellee in 
the Supreme Court of the District of Columbia claiming 
damages by reason of the wrongful and malicious fil¬ 
ing by the defendant of a false claim in the Probate 
Court against the estate of which the plaintiff y r as the 
sole beneficiary and executor. This is an appeal by 
the plaintiff from an order sustaining defendant’s De¬ 
murrer to the plaintiff’s Second Amended Declaration. 
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STATEMENT OF FACTS. 

On the 27th of December, 1929, one Sol Herzog, late 
of the District of Columbia, became the owner of two 
pieces of real estate located at 1216 and 1218 H Street, 
N. E., in the City of Washington, District of Columbia. 
At the time of his purchase of said property, it was 
encumbered bv a first deed of trust in the sum of 
$17,500.00 to secure a note made by one Vernon W. 
Hanvey, and made payable to the order of the defen¬ 
dant, Nathan i Kronman. Sol Herzog bought the prop¬ 
erty subject to tliis encumbrance. The note became 
due on December 27th, 1929, and within several weeks 
thereafter the note was curtailed in the sum of $2,- 
500.00 and the balance then remaining due, that is 
$15,000.00, was extended for a period of three years. 
On December 27, 1932, the note again became due and 
at that time a further curtailment in the sum of $1,- 
000.00 was made, reducing tlie balance to $14,000.00. 
At the time of this payment, the note was renewed for 
a further period of three years, and it was not to be¬ 
come due until December 27, 1935. Several months 
after the note was extended, Sol Herzog departed this 
life, on to-wit the 15th of March, 1933, leaving a last 
will and testament in which the plaintiff, his son, was 
named as executor and also principal beneficiary of the 
estate. 

The estate consisted of certain real estate, including 
the property securing the aforesaid note, and also a 
large holding of stocks and bonds. The plaintiff at 
the time of his father’s death was a minor and the real 
estate descended to his guardian until August, 1934, at 
which time he bcame of age and took the property in 
his own name. A long time prior to August of 1934, 
however,—that is, on the 12th day of July, 1933—the 


defendant, who was the holder of the aforesaid note, 
filed a claim in the Probate Court of the District of 
Columbia in which he stated under oath that ie was 
the owner of the said promissory note signed by 
Vernon W. Hanvey and that the same was duy pro¬ 
tested ; that no security or satisfaction had bee4 given 
for the same, and that the full sum of $14,000, together 
with interest from June 27, 1933, was justly due by the 
estate of Sol Herzog, deceased, against which estate 
the said note was then presented for payment. At the 
time of the presentation of the claim to the Probate 
Court for record, there was attached the original note 
d€v ribed above. From that claim, presented | under 
oath, a docket entrv was made indicating that the es- 
tate was then indebted to Nathan Kromnan in tile sum 
of $14,000.00 upon a note which was assumed by the 
decedent. 

That claim was false in that at the time it was filed 
the note was not then due but had approximately 2 l /> 
years to run. It was never protested as claimed. It 
was secured by real estate. The facts were contrary 
to the statements made by the defendant undej- oath 
in the proof of claim. Yet the defendant, well knowing 
these facts, and particularly that the debt was not yet 
then due, and wrongfully and maliciously intending to 
injure the plaintiff and cause it to be suspected and be¬ 
lieved that the estate was at the time of the filing of 
that claim indebted unto him in the sum of $14,Q00.00 
on an unsecured claim, and with a reckless disregard 
of the rights of the plaintiff, filed that claim undej* oath 
in the Probate Court of the District of Columbia. And 
the defendant filed that claim wilfully, wantonlV and 
maliciously, solely to induce the estate to make ijmme- 
diate payment of or curtailment on the said no|e, al¬ 
though he knew it was not yet due. 

! 
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When the plaintiff learned of the filing of this claim 
by the defendant, the latter was notified and requested 
to withdraw the same and file a proper one. This he 
refused to do. The claim was thereafter presented to 
the executor for payment, more than a year after the 
filing of the same, and the executor immediately re¬ 
jected the claim as filed. The defendant did not in¬ 
stitute proceedings to enforce his claim, but allowed 
the same to remain on the dockets although he knew 
at the time that his claim was false. 

By reason of the wrongful, wanton and malicious 
filing of said claim by the defendant and the withhold¬ 
ing of notice to the executor of the filing of that claim 
for a period of over 13 months, and the wrongful, wan¬ 
ton and malicious refusal to withdraw the claim as 
filed, it became impossible to close the said estate al¬ 
though it was ready to be terminated at that time. And 
because of said wrongful and malicious action, the 
plaintiff was required to pay an additional bond pre¬ 
mium to the insurance firm of Young and Simon in the 
sum of $240.00 for the purpose of keeping the estate 
open, additional counsel fees in the sum of $500.00 and 
additional court costs in the sum of $52.15. The Dec¬ 
laration also claimed exemplary damages for the bal¬ 
ance up to $25,000.00. 

ARGUMENT. 

I. The Action is Trespass on the Case for False Words 
Maliciously Written and Which Resulted in Spe¬ 
cial Damage to the Plaintiff. 

Words which upon their face and without the aid of 
extrinsic proof, are injurious, are defamatory per se. 
(36 C. J. 1150.) In such cases it is not necessary to 
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prove any damage at all, as damage follows by impli¬ 
cation of law upon proof of defamatory word^ (36 C. 
J. 1151). But where the words are not defamatory 
upon their face but become so because of extrinsic 
facts and circumstances, then in order that tlujre may 
be any recovery, it is necessary that special dainage— 
particular pecuniary damage—be proved. The line 
between words actionable per se and those actionable 
per quod is not very easily drawn. The plainjtiff ad¬ 
mits in this case that the words written concerning the 
estate of the plaintiff are not in themselves actionable, 
but plaintiff does maintain that the facts and circum¬ 
stances alleged make them actionable upon p|oof of 
special damage. Such damage has been alleged in the 
declaration filed herein and can be proved. 

Any words which are used falsely, maliciously and 
intending to injure the party about whom thjey are 
spoken are actionable upon proof of special damage. 
No clearer statement of this principle can be found 
than in Odgers on Slander and Libel, 1st Edition , Page 
80: 

“Wherever a defendant publishes wolds of 
whatever nature, maliciously intending to do some 
injury to the plaintiff thereby and the words have 
their desired effect and do actually produce dam¬ 
age to the plaintiff, here there is that actionable 
‘concurrence of loss and injury’ spoken of by Lord 
Campbell, L. C., in Lynch v. Knight and Wife, 9 
H. L. C. 589; and an ordinary action on the case 
will lie, if not an action of libel or slander.” 

“I conclude, therefore, that if a defendant either 
knows or ought to know that certain special dam¬ 
age will follow from his words and speaks those 
words desiring and intending that such damage 
shall follow, or recklessly indifferent whether such 
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damage follows or not therefrom, then if the words 
be false and if such damage does in fact follow 
directly from their use, an action on the case will 
lie against him for such damage, whatever be the 
nature of the words.” 


And it matters not that the words were spoken con¬ 
cerning the plaintiff personally, in his business or pro¬ 
fession, or about his title to property. In the latter 


case the action for damages is known as 


‘‘Slander of 


Title.” The case before this Court certainly falls 

* 


within the definition of actionable words as laid down 


by Odgers. The demurrer of the defendant in effect 
admits the truth of the allegations of the declaration. 
It admits, then, that the defendant filed a false claim in 
the Probate Court and it admits that he knew that such 
statements made by him under oath were false, and it 
admits that he wrongfully and maliciously intended to 
injure the plaintiff by preventing the termination of 
the estate until he could obtain payment of a debt 
which was not vet due and for which he had no right to 
demand immediate payment. And it further admits 
that the plaintiff was damaged in the sum set forth in 
the declaration. The actionable character of language 
when used in this manner and which causes special 
damage has been determined and approved of by this 
Court in the case of Cain v. Telephone Company, ap¬ 
pearing in 3 D. C. App. 546. That was a case in which 
the plaintiff was a subscriber to defendant’s telephone 
exchange, and was assigned the number “416-3”, which 
number was published as his. The defendant arbi¬ 
trarily changed it to “446-3.” The plaintiff cancelled 
his subscription and told the defendant to remove his 
phone, and he “plugged” it so as not to receive any 
calls. The defendant did not remove the phone as re- 
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quested, and when persons called the number tljey were 
told, after making a feint call to plaintiff, tl^at “He 
does not answer.-’ The plaintiff did not change that 
the words were maliciously spoken, and he claimed that 
the words were inevitably injurious to his business and 
therefore that it was not necessary for him tb allege 
special damages. The Court believed that these alle¬ 
gations were necessary, and at page 553 of the Opinion, 
the Court laid down the law which we contend is appli¬ 
cable to our case and which definitely permits the plain¬ 
tiff, Herzog to maintain his action. 

■ 

“But we are clearly of the opinion that tj) main¬ 
tain the action at all, plaintiff must allege not only 
that the words were maliciously spoken, but also 
the particular facts tending to show that lie had 
sustained some special damage as the natural and 
proximate consequence thereof. This view finds 
support in a recent well-considered English case, 
which is at the same time authority for ^lib prin¬ 
ciple claimed by the plaintiff to cover hik case, 
namely, that spoken words, though not constitut¬ 
ing technical slander, mav nevertheless lurnish 
the foundation for such action on the case for dam¬ 
ages actually and directly occasioned thereby. 
Ratcliffe v. Evans, L. R. 1892, 2 Q. B. Div. 5^4 * * * 
The right of action for words spoken fromj which 
actual damage ensues is clearlv maintained! in the 
following language: 

‘That an action will lie for written or oral 
falsehoods not actionable per se or even defama¬ 
tory, where they are maliciously published, 
where they are calculated in the ordinary course 
of things to produce, and they do produce, ac¬ 
tual damage, is established law. Such an action 
is not one of libel or slander, but an action on 
the case for damage wilfully and intentionally 
done without just occasion or excuse, analogous 
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to an action for slander of title. To support it, 
actual damage must be shown, for it is an action 
which only lies in respect of such damage as has 
occurred.’ ” 

We contend that the case at bar clearly falls within 

•> 

the principle already set forth by this Court and is 
governed thereby. 

This Court, in the Cain case, held that no cause of 
action was stated there, but for the reason that the 
words were not false, they were not alleged to have 
been spoken maliciously, and no special damage was 
alleged. But the Court did sav that if these three 
elements were present, a valid cause of action would 
have been stated. A reading of the declaration filed 
by the plaintiff will show that it in ail respects com¬ 
plies with the law as laid down in the Cain case, many 
years ago decided by this Court. Comparing the lan¬ 
guage used with the facts in our case, the situations 
are similar in all respects. The false proof of claim 
filed bv the defendant Kronman was not actionable in 
itself, but it was maliciously filed. It was calculated to 
produce and did produce actual damage; it was filed 
wilfully and intentionally without just excuse and de¬ 
liberately to obtain something to which he was not then 
entitled. It was a slander to the title of plaintiff’s in¬ 
terest in his father’s estate. 

Of course, lit is not necessary that the slander or libel 
be of the plaintiff’s character, but it may be of his 
property as well, in which event, if the words caused 
special damage, they are actionable. In the case of 
Houston Chronicle Publishing Company v. Martin, 5 
8. W. (2nd) 170 (Texas), the plaintiff was an importer 
of bulls. The defendant newspaper published that 
they were infected with a dangerous disease. As a 
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result of this publication, the market value of plain¬ 
tiff’s bulls depreciated and the plaintiff did not ;sell the 
animals quickly and was forced to expend larg l e sums 
of money to care for them until such time as they could 
be disposed of. The Court held that the law a|fforded 
the plaintiff a remedy, and it said: 

“This is an unusual case * * *” 

“Words spoken of property are not ii( them¬ 
selves actionable, but one may be as seriously in¬ 
jured by the wrongful disparagement of hib prop¬ 
erty as by a slander of himself. Note in Webb’s 
Pollock on Torts, 304.” 

“ ‘An untrue statement disparaging a man’s 
goods published without lawful occasion and caus¬ 
ing him special damage is actionable. This is laid 
down as a general principle by Baron B ram well; 
and it applies, though no imputation is cast) on the 
plaintiff’s private or professional character. Nor 
in the opinion of the same learned Judge is it nec¬ 
essary to prove actual malice; it is sufficient if it 
be made without reasonable cause.’ Jewell, 
Slander and Libel, (3rd Ed.), Sec. 230.” j 

See also 37 C. J. 130. 

i 

A. The libel published by the defendant is analogous 
to those cases which permit a recovery when plaintiff 
is falsely and maliciously accused of being in debt or 
where a defendant wrongfully and maliciously claims a 
lien on the personal property of the plaintiff. j 

In Nichols v. Daily Reporter , 3 L. R. A. (N. Sj), 339, 
30 Utah 74, 83 Pac. 573, the defendant in an ejection 
campaign circularized cards saying that plaintiff did 
not pay a printing bill for $34.35. The Court held that 
this was not libelous per se, and that no special dam¬ 
ages were pleaded. But had there been an allegation 
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of special damages, the declaration would have stated 
a valid cause of action. The Court said: 

“We think it is quite generally recognized that 
to write and publish that a party owes a debt and 
has not paid it is not in itself sufficient to make a 
publication libelous, when such a person is not en¬ 
gaged in business or when it is not said of or con¬ 
cerning him in the conduct of his trade or busi¬ 
ness; but that such words may be made libelous 
by a proof of extrinsic circumstances if special 
damages are shown. * * * Such words, however, 
may be rendered libelous by the place and cir¬ 
cumstances of their publication or by proof of 
extrinsic matters, together with proof of damages 
other than those implied, when shown to be the 
natural and proximate consequence of the pub¬ 
lication. * * *” 

To the same effect is R. G. Dun v. Weintraub, 111 Ga. 
416, 50 L. R. A. 670. 

The factual situations in cases where the defendant 

claims a lien on the plaintiff’s property are still closer 

in analogy than those cited above which accuse a party 

of owing a debt when such is not the fact. In Melvin 

J. Moore v.iTF. S . Rolin, 89 Va. 107, 16 L. R. A. 625, 

the plaintiff was a contractor and had a contract with 

the Virginia Land and Loan Co. to build certain houses 

in Richmond. The defendant was hired by him as a 

subcontractor. Before anvthing was due and owing 

to the defendant from the plaintiff, the defendant filed 

in the Clerk’s office in the Chancerv Court in Richmond 

* 

a mechanic’s lien against the property of the Virginia 
Land and Loan Company. The defendant also notified 
the company not to pay the plaintiff. As a result of 
this, the company without the consent of the plaintiff 
for a long time retained the price of improvements due 
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to the plaintiff, notwithstanding a large sunji was due 
to him. The lien was filed before the work was com¬ 
pleted, and this was not authorized or permitted by 
the Virginia Code of Laws. The Court reversed the 
opinion of the Lower Court which sustained the de¬ 
murrer to the declaration. 

. i 

“In the present case, therefore, not only was 
the lien in question filed and recorded without au¬ 
thority of law, but the declaration aver{> and the 
demurrer consequently admits that the defendant 
recorded it maliciously and without I probable 
cause, and with intent to injure the plaintiff in his 
business. * * *” 

#*##*### 

“In other words, the filing of a mechanic’s lien 
bv a subcontractor for an alleged indebtedness to 
him by the general contractor cannot be taken as 
a matter of law as imputing insolvency or dishon¬ 
esty to the general contractor, nor as necessarily 
tending to injure him in his business. * * * The 
declaration, however, alleges special damages re¬ 
sulting from the tying up in the owner’s hands of 
the money due the plaintiff, and the consequent 
loss of credit and customers . * * *” 

i 

It is interesting to note that counsel for appellee in this 
case whose contention was sustained by the 4pP e ^ a f e 
Court, took the case to be one in the nature of slander 
of title and cited as authority slander of titfe cases. 
And in Green v. Button, 2 Cromp. M. & R. 707, jl50 Eng. 
Rep. 299, the declaration stated that plaintiff, a car¬ 
penter, bought of Casser & Son certain spruce battins 
to be used by the plaintiff in his trade for which the de¬ 
fendant loaned the money to the plaintiff, and on the 
personal credit of the plaintiff, without any agreement 
that the defendant should have any lien or control of 
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the bat tins as security for its re-payment. Yet the de¬ 
fendant, contriving maliciously to deprive the plain¬ 
tiff of the possession and use of the battins, and falsely 
and wrongfully assuming that he had a lien, wrong¬ 
fully and maliciously and without reasonable or prob¬ 
able cause, directed Casser & Son not to deliver them 
to the plaintiff until further word of the defendant. 
Casser, believing defendant had a lien, refused to de¬ 
liver them to the plaintiff, who could not have the use 
of the battins:for three weeks, and the building of cer¬ 
tain houses that he needed them for was delaved. In 
holding that the facts stated in the declaration afforded 
the plaintiff a remedy, the Court said: 

“I think this action is maintainable and that the 
demurrer must be overruled. It is in substance an 
action on! the case of the false and malicious rep¬ 
resentation; and there is no doubt, on the author¬ 
ity of Gerrard v. Dickinson, (4th Resolution, 4 
Rep. 18) * * * and also of Lovett v. Weller, (1 Roll. 
Rep. 309), that the action is maintainable though 
the defendant makes a claim of right, if it be made 
maliciously or without reasonable or probable 
cause, and special damage accrues from the claim 
so made.i It appears to me that there is here a 
sufficient allegation that the defendant knew that 
there had been no agreement for a lien, that he 
falsely and wrongfully pretended that he was en¬ 
titled to a lien, and made the representation from 
improper and malicious motives.” 

Could the language used in the above case be anv 
more applicable to the facts in this case, in which 
Kronman knew that the note was not vet due, that he 
filed the claim maliciously and for the purpose of ob¬ 
taining payment when it was not due him and aggra¬ 
vated the injury by failing to take any action to remove 
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this false claim from the record after he liadj been re¬ 
quested to do so, and file a proper claim? 

i 

B. The suit falls within the purview of those cases 
founded upon an action for “Slander of Title.” 

It is conceded by appellant that the facts in his case 
are novel. But this is no reason why the plaintiff 
should be precluded from obtaining re-imbursement 
for the damages which he has sustained bv reason of 
the wrongful actions of another. This Court of Ap¬ 
peals has said in the case of Cain v. Telephone Com¬ 
pany, supra : 

‘‘This action is peculiar, and confessedly with¬ 
out precedent. This, however, affords no reason 
why plaintiff should not be permitted to jnaintain 
his action if his case can be brought witliih the op¬ 
eration of any one of the principles of the common 
law which obtain in cases of injury to person or 
property.” 

And we contend that our case can be brought within 
the operation of the principles cited above, as well as 
those which maintain in slander of title cases. 

“An action for slander of title is an action for 
special damage sustained by reason of Speaking 
of slander of the plaintiff’s title to property. The 
action, in its nature, is not properly for words 
spoken or for a libel written or published, but is in 
the nature of an action of trespass on the case for 
special damages sustained by reason of the action 
of the defendant. The cause of action is denom¬ 
inated “slander of title,” by a sort of figure of 
speech in which the title is personified and made 
subject to many of the rules applicable to personal 
slander, when the words themselves are not ac¬ 
tionable. * * * The action lies as well for slander 
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of title to personalty as well as to realty. * * *”— 
17 R. C. L. 454. 


See also 37 C. J. 130, in which it is also stated that 
this action is applicable not only to statements in dis¬ 
paragement of plaintiff’s title to real property, but it 
applies as well to slander of title to personal property. 
See also Am. & Eng. Eney. of Law, Vol. 25, Page 1074. 

The usual Case of an action for slander of title is one 
in which the defendant claims a lien or encumbrance bv 

w 

filing in the record office some instrument which causes 
a cloud upon the title of the plaintiff, and which there¬ 
by prevents the sale of the property by the plaintiff to 
a prospectivei customer, or where the defendant makes 
statements to third persons which deters them from 
purchasing the property. The case of Ezntirlian et al. 
v. Otto (ral.)i, 34 Pac. (2nd) 774, was one in which the 
defendant maliciously and solely for the purpose of 
obtaining monev to which he was not entitled filed a 
claim of lien against the plaintiff’s property. The 
Court, in a very well considered and able opinion, held 
that the plaintiff having sustained special damages, 
was entitled to a recovery. And in the case of Coley v. 
Uccker (Cal.), 272 Pac. 1045, the defendant recovered 
a judgment against the plaintiff. After a supersedeas 
bond was put up by the plaintiff, the defendant the 
next day filed his judgment in the recorder's office for 
the purpose of vexing and annoying the plaintiff. The 
plaintiff was successful in his suit based upon slander 


of title. 

One of the strongest cases sustaining our contention 
is the Federal case of Collins v. Whitehead, 34 Federal 
121. The plaintiff contracted to sell certain property 
to the defendant, provided the contract was consum- 
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mated on a certain date; but the defendant claimed 
that the plaintiff’s title was not clear, and desired more 
time in which to examine the title. The plaintiff re¬ 
fused to allow the defendant more time, and tne defen¬ 
dant proceeded to file a claim and lien in ttye record 
office. The plaintiff brought suit against tlie defen¬ 
dant, and his theory was that the defendant’s filing of 
the claim constituted a cloud on the title which hin¬ 
dered the plaintiff from selling or disposing of his 
property. The language used by the Court is pecu¬ 
liarly applicable to the case at bar. The Court said: 

“ * * * Certainly one who wantonly puts on rec¬ 
ord such a paper apparently with the Intent to 
compel the owner of the property to comeito terms 
with him ought not to have refuge in the techni¬ 
calities or the weaknesses of the law. Tile injury 
to the plaintiff was real, however difficult the proof 
of it may be. He was compelled to bring suit to 
remove the cloud from his title, and for a time his 
property was useless to him. It would be a re¬ 
proach to the law to give only nominal dattiages in 
such a case.” 

See also Cronkkite v. Chaplin, 282 Fed. 579, Chesebro 
v. Powers, 78 Mich. 472, 44 X. W. 290, and other cases 
cited in 9 A. L. R. 929. In these cases the plaintiff had 
an interest in real estate, the defendant made a false 
statement affecting the plaintiff’s interest or title to 
that real estate and therebv caused damage to him. The 
citations referred to above show that the actiofi will lie 
even though the words spoken or written are against 
personal property. There is no distinction between 
saying that Kronman filed a claim of lien agaijnst real 
estate owned by the plaintiff and saying that Kroman 
filed a false claim against the estate in which thle plain- 
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tiff was solelv interested. And in tlie case of Collins 
* 

v. Whitehead, supra, the Federal Court was presented 
with a situation in which the defendant attempted to 
do exactly the same thins? which the defendant at- 
tempted to do in this case. That is, to compel the 
owner of the property to come to terms with him. 
And the Federal Court rightly said that the defendant 
ought not toi have refuge in the technicalities or the 
weaknesses of the law. The injury to the plaintiff was 
real, both in that case and in this case. 

II. The Damages Claimed by the Plaintiff Are Such as 
to Entitle Him to a Recovery. 

As one of the points in support of defendant’s de¬ 
murrer to the declaration in the lower Court, it was 
alleged that the damages claimed by the plaintiff are 
not such as are cognizable in an action similar to slan¬ 
der of title. And in support of his theory the defen¬ 
dant cited cases which appeared to hold that the only 
damages recoverable were those which were sustained 
by the plaintiff by reason of his failure to sell the prop¬ 
erty which had been slandered bv the defendant. But 

•/ * 

this is not the law. It has been said in every one of 
these cases that the gist of the action is the special 
damage sustained. “And special damage is such a loss 
as the law will not presume to have followed from the 
defendant’s words, but is the actual temporal loss in 
fact suffered by the plaintiff. This depends in part 
at least, on the special circumstances of the case.”— 
(Odgers, 6th Ed. P. 309). In the cases relied upon by 
the defendant in the lower court, it so happened that 
the special damage sought to be compensated for was 
a loss of purchasers—but special damages may be of 
many varieties. And, as stated by Odgers, it is the 
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actual loss in fact suffered by the plaintiff apd the na¬ 
ture of this loss depends upon the facts an|d circum¬ 
stances of each case. In the case at bar the Actual loss 
was the additional bond premium which the plaintiff 
had to pay, additional court costs to the Register of 
Wills in keeping the estate open, and additional coun¬ 
sel fees. These losses are no less real than a loss by 
reason of failure to sell any specific property. It was 
for no other reason than the record made in the Pro¬ 


bate Court bv reason of defendant’s filinu" of!his false 


claim that the plaintiff was forced to pay but these 
sums. 

i 

In the case of Houston Chronicle Publishing Co. v. 
Martin, supra, the defendant took the position which 
the defendant in this case took in the lower co^irt; that 


is, that it was necessary to plead and prove that some 
pending sale was defeated by the slander, an$ also to 
give the name of the prospective purchaser. The Court 
said: 

“But to us it seems inadmissible to arbitrarily 
say and assume that in all cases of slander of 
property as distinguished from slander of! title the 
only damage recoverable for actual defamatory 
statements which naturally and proximately di¬ 
minish the market value of goods are thdse dam¬ 
ages which result from a failure to consummate 
pending sales defeated by the defamatory state¬ 
ments. To so hold would be contrary to the just 
and general rule of law that for every act wrong¬ 
ful against another, the wrongdoer is liable in 
damages to the injured party to the extent of the 
injury.” 

i 

To the same effect is Coley v. Hecker (Cal.), 272 Pac. 
1045, and Chesebro v. Powers, IS Mich. 472, 4^ N. W. 
290. 


I 

I 
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The declaration also claims exemplary damages and 
there is no doubt but that based upon proper allega¬ 
tions, exemplary damages may be recovered in an ac¬ 
tion such as is presented in this case. 37 C. J. 136. 

See also Kendall v. Stone, 4 X. Y. Super. 269. 

Stroud v. Smith, 45 Atl. 329. 

Hopkins v. Droicne, 41 Atl. 567. 

Van Tuyle v. Riner, 3 Ill. App. 556. 


Defendant has claimed that the records in the case 
are at variance with the allegations in the Declaration. 
However, by filing his demurrer the defendant has ad¬ 
mitted the truth of all facts well pleaded, and he is 
thereby precluded from raising any question about the 
truth of the statements contained in the Declaration 
at this time. 

CONCLUSION. 


Although this is a proposition not often before the 
Courts, there can be no doubt but that on the authority 
of Cain v. Telephone Company , this jurisdiction recog¬ 


nizes suits in the nature of slander of title to cover sit¬ 


uations as set forth herein. The demurrer has ad¬ 
mitted the malicious acts of the defendant, and the re¬ 
sulting damage, and the plaintiff is entitled to recover 
if he proves the allegations of the declaration. 

We respectfully submit that the lower court’s ruling 
on the demurrer was erroneous, and the same should 
be reversed and the cause remanded for trial. 


Respectfully submitted, 

Mark P. Friedlaxder, 
Robert I. Silverman, 
Attorneys for Appellant . 
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STATEMENT OF THE CASE. 

The present appeal is based upon a second amended 
declaration (herein referred to as the declaration) by 
the appellant, plaintiff below, filed in behalf of the 
latter against appellee, defendant below. It jwill be 
seen that the question involved was before the Su¬ 
preme Court of the District of Columbia, upon three 
separate and distinct efforts on the part of appellant, 
each of said declarations resulting in the decisions by 
the court below, on three separate occasions, Sustain¬ 
ing the respective demurrers interposed by ajppellee 
at each stage. 

The final decision upon the demurrer in this record 
(R-6) reads as follows: 

44 Plaintiff’s attorneys state that the suit is for 
slander of title. The demurrer in effect ! ,admits 
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there were certain false statements concerning 
the claim, but nothing stated has reference to the 
title of any property of the estate or of plaintiff. 
Nothing was stated which directly or by innuendo 
disparages title to such property. For these and 
other reasons appearing, the demurrer to the sec¬ 
ond amended declaration will be sustained. 

James M. Proctor, 
Justice 

Appellant brought this suit complaining of the act 
of appellee in the attempt of the latter to probate his 
claim in accordance with the rules and practice of the 
Probate Branch of the Supreme Court of the District 
of Columbia. Appellee, together with his wife, was 
the owner in good faith of a certain promissory note 
duly made and executed by the previous owner of the 
real estate, and payment of same was assumed by the 
father of appellant, since deceased, and the estate of 
the latter was in course of administration in the said 
Probate Court. 

Appellant attempts by the language in his declara¬ 
tion to recover the sum of $25,000, of which amount 
$24,207.S5 is for exemplary damages, and $792.15 for 
certain disbursements made by him. The latter 
amount consists of $240,000 for bond premium, $500 
to his attorney, and $52.15 additional costs. 

The note was originally given in the amount of 
$17,500, and reduced by two curtails to $14,000, and 
payment of the same secured by deed of trust on cer¬ 
tain real estate in the District of Columbia. Said 
note was to become due and payable December 27, 
1935. 

Appellee followed the usual practice and merely 
executed under oath one of the printed forms cur¬ 
rently in use in the office of the Register of Wills. 
The said form had attached thereto the original note 


showing on its face its date of maturity, and upon pre¬ 
sentation of same, after being attested by on^ of the 
Deputy Registers of Wills for the District of Colum¬ 
bia, the claim was recorded in the Probate Bfanch of 
the Supreme Court of the District of Colujnbia in 
Case No. 44779, in Claims Docket No. 22, folio 4, 
showing on its face that the note was duly secured by 
real estate as shown below. 

It will be observed (R-4) that entry of tlje claim 
upon the docket of the Probate Court is as follows: 

Name and 

residence Amount of 

of claimant Nature of Claim Recorded Claim 

Nathan Kronman Real Estate note for July 12, 1933 

$14,000, dated De¬ 
cember 27, 1926, 
drawn by Vernon 
W. Hanvey; as¬ 
sumed by Sol Her¬ 
zog with interest 
@ 6% from June 

17, 1933. ^14,000 

In the above entry nowhere does it refer to the 
matter of protest and simply discloses a debt due and 
owing of Sol Herzog, the decedent, in the sum of 
$14,000, and said docket entry was notice to th<^ execu¬ 
tor as of July 12, 1933. 

ARGUMENT. | 

(1) HAS APPELLANT A RIGHT OF APPEAL? 

I 

A. Appellant Appeals From a Judgment By Default. 

It is respectfully submitted to this Court that ap¬ 
pellant has forfeited any right of recognition a^ to the 
merits of his case upon appeal, by the default of the 
appellant in failing to prosecute his action in the 
lower court. Appellant filed three declarations, none 
of which was considered a sufficient cause of action by 
the lower court, for the court sustained demurrers to 
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each of said declarations, and each time granted per¬ 
mission to plaintiff below to amend. But appellant, 
apparently submitting that the lower court was cor¬ 
rect in its opinion, allowed the time granted for 
amendment, after the sustaining of the demurrer to 
the second amended declaration, to lapse, and upon 
motion of the appellee, the lower court gave judg¬ 
ment by default. Does plaintiff properly merit the 
recognition of this Honorable Court after impliedly 
waiving any right he may have had below! 3 C. J. 
674, Sec. 547 says: 

‘‘As a general rule, because of defendant’s con¬ 
sent thereto, a judgment by confession does not 
admit of an appeal * * * and a party cannot, save 
under exceptional circumstances, appeal from a 
judgment or decree which he has permitted to be 
taken against him by default.” See also Sec. 449 
supra. 

Entry of the judgment on the minutes of the Court 
is as follows (R-7): 

“ Comes now the defendant bv his attornev of 

* v 

record, and prays judgment by default against 
the plaintiff for his failure to amend within the 
time allowed by the Court, and it appearing to 
the Court that a demurrer to the second amended 
declaration was sustained the 22nd day of April, 
1935, with leave to amend within five days, and it 
further appearing that no amendment has been 
filed herein, judgment is accordingly ordered.” 
* * * “From the foregoing judgment, the plaintiff, 
by his attorneys of record, in open court, notes 
an appeal* * *.” 

And now after such default, the appellant complains 
of the striking out of his declaration. 
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B. Appellant Slept Upon His Rights, If Any 

Such He Had. 

It is further submitted that it is apparent on the 
face of the record appellant slept upon his rights and 
duties as executor of the estate against which the 
claim was exhibited. Had appellant properly taken 
notice of this claim, for in fact he had legal notice by 
the entry of the claim upon the docket of the Probate 
Court under Section 203, Title 29, D. C. Code, 1929, 
Page 427, which reads as follows: 

“Docket of Claims.—The Register of Wills 
shall enter in a suitable book, to be provided by 
him for that purpose, all claims againsi a de¬ 
cedent as they are regularly passed by the Probate 
Court, giving the date of the passage, th£ name 
of the creditor, the character of such claim, 
whether on note or open account, bond, bill, obli¬ 
gation, judgment, or other evidence of dept, and 
the amount thereof, and the entry of a claifn upon 
such docket shall be taken as notice to the\ execu¬ 
tor or administrator of its existence/ ’ (Italics 
supplied.) 

. 

and had he properly presented it to the Probate Court 
for acceptance or rejection, as was his duty (s^e gen¬ 
erally Executors and Creditors under Title 29, supra, 
especially Sections 193 and 209), he would have had 
no further cause for complaint. Further, plaintiff, 
being the principal beneficiary under the will in addi¬ 
tion to his capacity as executor, should certainly have 
been more observant of his own interests, and Availed 
himself of the rights and remedies accorded aim at 
that time as to determination of claims, and Ishould 
have protected himself by obtaining from the probate 
Court a just determination of such claim. Bi^t this 
plaintiff did not do. He waited thirteen months, and 
appellee, not having had any indication of the disposal 
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of his claim, gave personal notice to the executor, ap¬ 
pellant, which claim was denied by appellant as not 
yet being due, although apparent on its face as a just 
debt against the estate. The docket entry showed 
plainly that it was a “real estate note’’ (R-4), and 
any layman would readily understand such statement 
to mean a note secured by realty. So wherein did 
appellee make a false claim? And why does appel¬ 
lant complain? Because he was lax in his own inter¬ 
est? Because he blames appellee for his own delin¬ 
quency? 

It is submitted that this Court should not recognize 
the merits, if any he had, of the plaintiff’s case, be¬ 
cause of such neglect and default. 


(2) DUTY AND RIGHT OF APPELLEE 

TO FILE CLAIM. 

It is submitted to this Honorable Court, that merely 
for his owiii reasonable self protection, the appellee 
should have notified the executor of his proper claim 
against the estate. (See Hurwitz v. Lotz, 133 So. 
351; Clark v. Tins as Delta Land Co., 136 So. 1; as to 
good faith and belief in own right to assert claim. 
See also 37 C. J. 132, Sec. 601, as to privilege.) Every 
man owes himself the duty of protecting his own prop¬ 
erty. The mere exhibiting of a printed form, filled 
out and sworn to by appellee, certainly on its face 
shows no malice, and to that appellant agrees. (Brief, 
P- 5): 

“The plaintiff admits in this case that the 
words written concerning the estate of the plain¬ 
tiff are not in themselves actionable.” 

It is the law that any claim against a decedent’s 
estate must be filed by the creditor for his own pro¬ 
tection, and an executor shall not be bound to dis- 
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charge any claim unless exhibited to him oij entered 
upon the docket of the Register of Wills. (D. C. Code, 
1929, Title 29, Section 192.) And appellee, knowing 
this to be the law, so filed his claim. In such filing, 
however, he used the printed form commonly in use, 
wherein it stated that the note was duly protested 
and was not secured, but “said note was attached to 
said claim” (R-3), and it was apparent on its face 
that it was a secured note, that it was not due or 
protested, and that it was a just debt that would be¬ 
come due and payable against the estate, and there¬ 
fore a proper claim to be filed. 

How, therefore, under this record, does a 
show such malice to justify any action of ^lander? 
See Pollard v. Lyon, 91 U. S. 225. j 

It was stated by this Court in Caldwell v. tiayden, 
at 42 App. D. C. 170: j 

“It is within the power of the trial jjidge to 
determine as a preliminary question, whetjher de¬ 
fendant’s words would reasonably admit of the 
meaning ascribed to them in the innuendo, and, 
if satisfied that the words without that njieaning 
are not actionable, it was his duty to prevent 
further proceedings.” (Italics supplied.) 

And here three judges of the lower Court sustained 
demurrers to appellant’s declaration. Therefore, it 
is urged that on this ground appellant has nf) right 
of action under his declaration. 

i 

(3) APPELLANT IS IMPROPER PARTY 
TO SEEK RECOVERY. 

What damages has appellant shown to himpelf or 
to his property? The declaration, taken at its worst, 
is based on the averment that the defendant filed a 
false claim against the estate of Sol Herzog, aiid con- 

W • I 

sequently tied up the distribution of Sol Herzog's 
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estate, so that the plaintiff, as executor, was com¬ 
pelled to pay this claim rather than litigate it. (Brief, 
p. 17.) But plaintiff does not sue as executor. (See 
37 C. J. 134, Sec. 610—“must aver his title thereto.”) 

Whatever damage, if any, was done, was not to 
this appellant. Neither was it possible for appellant 
to undertake to anticipate the loss and adjust the 
matter in his own way. This Court said in Standard 
Savings Banfc v. Stone, 52 App. D. C. at page 43: 

“It may well be, though unnecessary to decide 
that any: damage sustained by plaintiff, through 
delay or expense in securing possession of the 
property in the way provided for dispossessing 
tenants holding bv sufferance, could have been 
recovered in a proper action; but that was not 
the course pursued. It is not the cause of action 
set out in this case. Plaintiff could not ignore 
the legal procedure provided, and compromise 
with the tenants for a sum which it might elect 
to pay, and then recover back that sum from the 
defendants upon any basis of breach of war¬ 
ranty. The declaration, for this reason, fails to 
state a cause of action, and the demurrer was 
properly sustained.” 

This is the principle upon which the lower Court 
decided (R-6), and it accordingly appears that this 
Court should affirm the action of the lower Court on 
this ground. 

(4) IF APPELLANT HAD A CAUSE OF ACTION, 
HE BROUGHT SUIT IN THE WRONG COURT. 

Appellant alleges damages amounting to $792.15, 
and sues upon an action on the case. Though he 
insists that such action is slander of title, and is 
bound by such election (See Davis v. Bank, 20 Pac. 
2nd, 508), even if such contention be disregarded, 
appellee submits that the lower Court would have 
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had no jurisdiction of this case. The Municipal Court 
alone has jurisdiction in actions of this type up to 
$1,000 (D. C. Code, 1929, Title 18, Section 1^3, Page 
168). The allegations show no slander adtionable 
per se, which same is admitted by appellant (Brief, 
P. 5, L. 9), (See Pollard v. Lyon, 91 U. S. 225; 37 C. J. 
135, Sec. 615), thus only such actual damage ps is al¬ 
leged can be considered. And if Slander of Title is 
the proper cause of action, if any such there !be, then 
the cases submitted by appellant, besides the authori¬ 
ties of the appellee, will sustain the general fule that 
only such special damages as are alleged and shown by 
the evidence can be recovered. Houston Chronicle 
Publishing Co. v. Martin, 5 S. W. (2nd) 170; Fry v. 
Title Insurance Co., 201 Pac. 115; Cronkhite v. Chap¬ 
lin, 282 Fed. 579; Van Tuyl v. Riner, 3 Ill. Aj)p. 556; 
Potosi Zinc Co. v. Mahoney, 36 Nev. 390; Ebersole v. 
Fields, 181 Ala. 421; Stevenson v. Love, 106 Fed. 466; 
Wilson v. DuBois, 35 Minn. 471; and numerous other 
authorities; and appellant alleges only $792.15 jas such 
damages. 

Therefore, it is submitted, the Municipal Court 
alone had jurisdiction of this cause of action, and on 
this ground the appeal should be dismissed. 

i 

(5) APPELLANT SHOWS NO CAUS? 

OF ACTION. 

I 

A. He Bases His Action On Slander of Tiile. 

Appellant in the lower Court insisted his sjiit was 
brought under 4 ‘slander of title” (Memo, opinion 
R-6), and his brief is based entirely upon th^t type 
of action (See particularly P. 13 of his brief, sub¬ 
heading B), and he is bound by such electioiji. See 
Davis v. Union State Bank, 20 Pac. 2nd, 508. 
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B. Appellant Concedes Special Damages Necessary 
to Sustain an Action of Slander of Title, But He 
Shows No Special Damages Consistent With This 
Type of Action. 

Appellant concedes generally throughout his brief 
that the law requires special damages be alleged and 
proved to entitle him to success in his suit, and that 
the law is such appellee entirely agrees. But where 
has appellant alleged any such special damage so 
as to entitle him to his cause of action? He cites, and 
strongly relies upon Cain v. Telephone Company, de¬ 
termined by this Court in 3 D. C. App. 548; but in 
this case, as in the instant case, the suit was brought 
to this Court' on demurrer to the amended declara¬ 
tion. This Court sustained the lower Court, saying: 

“The words, of themselves, considered in the 
view most favorable to plaintiff’s contention, 
have no necessary relation to his business. They 
were not false, though it may be granted they 
were calculated to create a false impression. 
They were not spoken with malice or with intent 
to injure plaintiff in his business. Malice is an 
essential i ingredient of such an action. If it 
cannot be reasonably inferred from the nature 
of the words and the circumstances of their ut¬ 
terance, it must be proved as an independent fact. 
But had these words been maliciously spoken , it is 
still difficult to see how they could have affected 
plaintiff’s business injuriously. Consequently we 
think it was necessary also to all eye facts from 
which it might appear that actual damage did 
follow as a direct and proximate result. * * • 

“In this particular case, the remoteness and un¬ 
certainty are so great that it would not be in the 
interest of justice to make a precedent that might 
be productive of much harassing litigation with¬ 
out compensating benefit to society. (Italics sup¬ 
plied.) 

“We are of the opinion that the Court did not 
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err in sustaining the demurrer, and the judgment 
will be affirmed.” ! 

And the appellant relies upon this case, ajnd con¬ 
tends that “the case at bar clearly falls wijhin the 
principle already set forth by this Court andi is gov¬ 
erned thereby.” (Brief, Page 8, L. 5.) j 

In Houston Chronicle Publishing Company jv. Mar¬ 
tin, 5 S. W. 2nd 170, and 64 S. W. 2nd 816, which 
appellant also cites and relies upon, the lowef Court 
allowed the damages requested by the plaintiff, but 
the Appeal Court twice reversed and remanded the 
case, and in its opinion at 5 S. W. 2nd 170, stated: 

“To maintain an action for slander of prop¬ 
erty it must be shown that the words were false, 
maliciously published, and special damage! proxi- 
mately, naturally, and reasonably resulting to 
the owner of the property. The gist of the action 
is the special damage sustained. Newell, Sec. 
223, 224; 37 C. J. 130. * • * General dam¬ 

ages are those which naturally and necessarily 
result from the wrong complained of while spe¬ 
cial damages are those which naturally q>ut not 
necessarily result from a wrongful act. In the 
one case the law presumes and implies damages 
to have resulted from the wrongful act, Whereas 
in the other such presumption and inference does 
not arise because damages do not necessarily re¬ 
sult from the wrongful act. * * * Special 

damages are such as the law will not infep from 
the nature of the w^ords themselves; they must 
therefore be especially claimed in the pleadings, 
and evidence of them must be given at th£ trial. 
Such damages depend upon the special circum¬ 
stances of the case, upon the defendant’^ posi¬ 
tion, and upon the conduct of third persbns. 

“In cases of slander of title it is generally held 
necessary to plead and prove that some pending 
sale ivas defeated by the slander and to give the 
name of the prospective purchaser. Newell, Sec. 
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229; 37 C. J. 134; 17 R. C. L. 216, and numerous 
cases cited. * * * So far as the question of 

pleading is concerned the petition avers that by 
reason of the publication the market value of 
the bulls” (who were on the open market) “was 
diminished $892 per head, whereby plaintiff was 
damaged in the sum of $38,356. This shows that 
special damage was sustained and was suffi¬ 
cient. * * * In actions of the present nature 

the originator of the slander is liable ONLY for 
such damage as directly and naturally results 
from his own act.” (Italics supplied.) 

In Collins v. Whitehead, 34 Fed. 121, which the 
appellant cites as one of his strongest cases, the court 
there allowed recovery on the special damages shown 
by evidence of plaintiff’s having filed a suit to quiet 
title regarding that particular wrongful claim set up 
as a lien by the defendant, and after a demand and 
refusal to revoke such lien, and evidence that plaintiff 
was thereby prevented from selling the land, and 
using the proceeds in his business. But in the in¬ 
stant case appellant had no suit filed against him, 
and if such lien was improper he had a readily 
available remedy which would have cost only the 
effort necessary to request the Probate Court to af¬ 
firm his rejection of the claim; but appellant waited 
thirteen months before he rejected said claim, and 
could have made such denial final, if such was prop¬ 
er, by merely requesting the Court to affirm his re¬ 
jection. But he did not do so. 

In Cronkhite v. Chaplin, 282 Fed. 579, also cited 
by appellant, the Court there said: 

“In an action for slander of title, only special 
damages can be recovered, and such damages 
must be particularly pleaded.” (Italics supplied.) 

There the plaintiff in error complained of a directed 
verdict of $1., and the Appeal Court said he was “not 
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entitled to recover under the evidence, but as iplaintiff 
was not prejudiced, the judgment will be affirmed.” 

Appellant cites Coley v. Keeker, (Cal.), ?72 Pac. 
1045, but this was a suit based on Sec. 392 of jhe Cali¬ 
fornia Code of Civil Procedure, under “Injuries to 
real property” and not under the general common 
law ruling. This was an action to quiet title and give 
damages for malicious disparagement of plaintiff’s 
title. A supersedeas bond was filed but defendant 
recorded his judgment regardless and thus slandered 
plaintiff’s title. This case is distinct from the pres¬ 
ent case. But in its opinion the court there cites 
Burkett v. Griffith , 90 Cal. 532, showing in a slander 
of title suit: 

“If the plaintiff has merely a general intention 
to sell, or if the words uttered do not reach any 
intending purchaser, or if they do not [prevent 
any sale * * * the plaintiff does not suffer 

any damage from their utterance.” j 

From the above, it seems generally conceded by 
both appellant and this appellee that special damages 
are the gist of the action, and from the cas^s cited 
by the appellant and by this appellee it further seems 
clear special damages only and no other damages can 
be obtained. This is the great weight of authority. 
(See Cronkhite v. Chaplin, supra; Kendall v. Stone, 
5 N. Y. 14; Houston Chronicle Publishing Company 
v. Martin, supra; all cited by the appellant and this 
appellee, and also 37 C. J. 134, Sec. 609.) 

Therefore the question would seem: Did the ap¬ 
pellant allege such special damages as would J entitle 
him to maintain his action? Nowhere does h<| allege 
any injury to his property, real or personal. That 
is the ground on which the lower Court ruled upon 
the demurrer to the second amended declaration in 
this case. (See R-6.) 


14 


Appellant’s declaration (R-2) alleges among: other 
things : 

“that the said estate consisted of certain pieces 
of real estate including Lots 33 and 34, in Square 
1003, a? aforesaid, and also included a large 
holding of stocks and bonds which were held by 
the plaintiff as executor.” (Italics supplied.) 

But there is nothing in appellant’s declaration to 
show any slander of the title of the appellant, if such 
he had, to any of the property alleged as being a 
part of said estate. Nor does appellant in any part 
of his declaration, show any damage sustained by 
said estate from such alleged slander of title. But 
appellant insists that special damages were sustained. 
He says that attorneys’ fees, bond premiums and 
Probate Court costs are his special damages. But 
are they? And if they were, would they be such 
special damages as the cases and authorities on slan¬ 
der of title include as the proximate and natural 
result of such slander? How does appellant so con¬ 
nect such alleged special damages to the action at 
hand as to reasonably infer that the alleged slander 
was the cause of such alleged special damages? He 
alleges mere conclusions, not statements of fact. His 
declaration (R-5) states: 

“And by reason of the wrongful, • * • 

filing of said claim, and the withholding of notice 
to the executor of said claim for over a period 
of thirteen months, and the wrongful * * • 

refusal to withdraw said claim as filed, the de¬ 
fendant ,made it impossible to close the said 
estate , although said estate was at that time 
ready to be terminated.” (Italics supplied.) 

Appellant concludes it was impossible to close said 
estate. He states notice was withheld for thirteen 
months, hut he was upon notice for he includes in the 
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record (R-4) in his own declaration a copy of the 
docket entry, and such docket entry was notice to 
him at the time of entry. (D. C. Code, T.j 29, Sec. 
203, Page 427.) How was it impossible for him to 
close the estate? He does not show any ord^r of the 
Court denying such. He does not show any request 
to the Court to have such claim rejected. ^Ie states 
elsewhere in his declaration that said claim| was re¬ 
jected by him personally. But he did not state that 
he asked the Court to affirm his action. Efe sleeps 
upon his rights and duties and then aski of the 
Court a remedy for his lack of exercise of his own 
readily available rights and upon his omissions as an 
executor. He concludes that defendant mad^e it im¬ 
possible, but where does he show such allegations as 
would sustain such conclusionf 

Are such damages as are alleged, special damages 
as generally recognized in this class of cas^s? Ap¬ 
pellant’s own cases say No! In Houston Publishing 
Company v. Martin, supra, the Court said: 

I 

“In cases of slander of title it is generally nec¬ 
essary to plead and prove that some pending sale 
was defeated by the slander and to give the name 
of the prospective purchaser. (Newell Slander 
and Libel, Sec. 229; 37 C. J. 134; 17 R. Cj L. 216, 
under Slander and Libel.)” (Italics sujpplied.) 

! 

In Burkett v. Griffith, supra, cited in Fry jv. Title 
Insurance Company, 201 Pac. 115, the Court la^d down 
the rule which the latter case followed: 

“In an action like the present, the plaiijtiff can 
recover only such damage as he may have sus¬ 
tained by reason of an intending purchaser being 
prevented from making the contract.” j 

I 

Stevenson v. Love, 106 Fed. 466, states: 

“A complaint for slander of plaintiff’s title to 
property, * * * being for special damages, should 


16 


state the names of the customers lost and of the 
one to whom the sale was made, and the price he 
could have obtained and that actually obtained.’’ 

See also International Systems v. Remington-Rand, 
65 Fed. 2nd 540. 

Does appellant come within these rules? Does he 
show the lofes of any purchaser? Or that he even 
attempted to dispose of his property to any pur¬ 
chaser? No! He only alleges that he paid counsel 
fees, court costs, and bond premiums because a claim 
was wrongfully filed upon the docket of the Probate 
Court. He does not show that there were any dam¬ 
ages due to slander of his title, and the special dam¬ 
ages alleged, even if they were such special damages 
as come within this class of cases, are not so con¬ 
nected with the alleged slander of title so as to per¬ 
mit any court to justly allow him damages therefor. 

C. Appellant Has No Right to Exemplary Damages 
Even If He Proved Special Damages. 

Appellant uses Kendall v. Stone, 4 N. Y. Sup. 269, 
to show that exemplary damages are proper, but in 
the same case at 5 N. Y. 14, the Court said on Page 
19: 

“The loss of a sale to Wheeler is therefore the 
only special damage incurred by the plaintiff, al¬ 
leged in the declaration, and established by the 
evidence. The Superior Court placed the recov¬ 
ery on this ground, and it is obviously the only 
one on which it can be sustained.” (Italics sup¬ 
plied.) 

Yet appellant says this case allows exemplary dam¬ 
ages! 

See also Stroud v. Smith, 45 Atl. 329, used by ap¬ 
pellant, where the instruction was to the jury to give 
actual damage and such was misapplied by them. 



17 


Appellant cites Van Tuyl v. Riner, 3 Ill. App. 556 as 
an inducement for exemplary damages, but the Ap¬ 
peal Court in this case said: 

“An action for slander of title may! be sus¬ 
tained where the slander is false and malicious, 
and where the special damage results from speak¬ 
ing the slanderous words, such as prevehting the 
sale or leasing the land. And where the action 
is against one interested in the title, if the motive 
for speaking the words be not reasonable self pro¬ 
tection, but malice, without probable cause, there 
might be a recovery.’’ (Italics supplied^) 

The court reversed and remanded this cash on the 
ground that $1,000 special or compensatory damages 
were too large and that $500 punitive damage§ should 
not be allowed at all. It said: 

“It may be well questioned whether punitive 
damages ought ever to have been allowed to a 
plaintiff”. (Meaning in this type of case ) 

And appellant cites this case to request of this 
Court the allowance of $24,207.85 exemplary damages! 

Ward v. Gee, 61 S. W. (2nd) 555, an excellent au¬ 
thority on Slander of Title, says: 

“There can be no recovery except for such 
damages as are the proximate result of the slan¬ 
der. Consequential mental distress is not an ele¬ 
ment of recoverable special damages.” 

See also: Shaw Cleaners v. Be Moines Dress Club , 
245 N. W. 231; Hollin v. Tarrytown Daily News , 257 
X. Y. S. 543; Rosenberg v. Mason , 160 S. E. 190. 

Appellant cites Hopkins v. Drowne, 21 Ri I. 20, 
which follow’s the rule in Vogel v. McAucliffe, JL8 R. I. 
791, which says “ordinarily, in an action on the case, 
the actual injury is the measure of damages, and 
Kenyon v. Cameron , 17 R. I. 122, where exemplary 
damages were allowed for actual malice and in his 
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case it is plain that the alleged slander is not malum 
in se or actual malice. 

And if these alleged damages, were even considered 
such special damages as would come within this class 
of cases, would they be properly allowable! McGuin- 
ness v. Hargis , 56 Wash. 162, 105 Pac. 233 states: 

“There can be no recovery except for such 
damages as are the proximate result of the slan¬ 
der. Consequential mental distress is not an ele¬ 
ment of recoverable special damages. Expenses 
of a suit to establish a title can not be recovered. 
Attorney’s fees, either as damages or costs, other 
than statutory, are not recoverable.” 

Cohen v. Minzesheimer, 118 N. Y. S. 285 savs: 

7 9/ 

“Expenses of a suit to establish a title cannot 
be recovered.” 

And here plaintiff did not go so far as to sue, but 
merely alleges such expenses as were necessary to 
keep the estate open, though not showing such to be 
the fault of or caused by the appellee. 

CONCLUSION. 

In conclusion let it be said that appellee, repre¬ 
sented by the undersigned, submits the questions in¬ 
volved under a reasonable interpretation of the facts 
and construction of law as manifestlv the deficiencies 

w 

herein referred to should be settled in his favor. 
Moreover, conclusions and general allegations pre¬ 
sented through vague and uncertain terms expressed 
by the pleader should necessarily be denied considera¬ 
tion as thev fail to give the other party to the con- 
troversy the basis upon which to defend. The defects 
in question have met with disapproval as expressed 
in three separate declarations in the Court below, to 
each of which a demurrer was sustained; whereupon 
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allega- 
!of title 
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judgment by default for failure to plead was Entered 
and in the instant proceeding appellant seeks to rec¬ 
tify such delinquency in this Court. Allegations were 
made that appellant had no notice of the claini in the 
Probate Court, yet his own pleadings disclose that he 
has. The rule in pleading which requires the 
tion of special damages as applied to slander 
lias been disregarded, and this appellee contends that 
this doctrine is strongly supported by authorities of 
appellee, as well as those offered by appellant. Ob¬ 
viously he had no case in the lower Court and it is 
urged that he has no case in this Court. 

The foregoing observations, may it be sug 
should be settled in favor of appellee. Such 
on the part of this Honorable Court would result in 
harmony with appellee’s hope by an affirmance of the 
judgment in the Court below in 


jested, 

action 


murrer. 


sustaining the de- 


All of which is respectfully submitted. 

Maurice D. Rosenberg, 
Attorney for App^Uee, 
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